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CENTRAL PAX 6BNTER 
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RECEIVED 
CENTRAL FAX CENTER 

AUG 0 8 2006 

i 

2 I. ARGUMENT 

3 A. THE REJECTIONS FAIL TO STATE A PRIMA FACIE CASE OF 

4 OBVIOUSNESS AND IMPROPERLY RELY STATEMENTS AS TO 

5 FUNCTIONALITY AND EQUIVALENCY WITHOUT ANY SUPPORT IN THE 

6 PRIOR ART. 

7 The Final Office Action mailed September 16, 2005 (the "Final Office Action") rejects 

8 all of the appealed claims, claims 17 through 21, 23 through 26, and 28 through 32, under 35 

9 U.S.C. §103(a) as being unpatentable over U.S. Patent No. 5,433,142 to Roth (the "142 patent") 

10 in view of U.S. Patent No. 3,023,1 09 to Hines ("Hines" or the "Hines patent"). Of the two 

1 1 references making up the proposed combination, the 142 patent does not teach or suggest any 

12 treatment process using ammonia gas or ammonium hydroxide solution, while the Hines patent 

1 3 discloses placing ammonia gas in contact with cuts or chunks of red meat to improve the red 

14 color of the meat. However, the Appellant's claims do not require placing ammonia gas in 

1 5 contact with any meat. Rather, element (a) of each independent claim, claim 17, 23, and 28, 

1 6 requires "adding an ammonium hydroxide solution" to a meat product. Section (1 0) of the 

17 Examiner's Answer (the "Answer") acknowledges that the Hines patent does not suggest directly 

18 adding an ammonium hydroxide solution to a comminuted meat product as required by the 

19 Appellant's claims. Because the proposed combination of the 142 patent and the Hines patent 

20 clearly does not teach each element set out in the rejected claims, the rejection based on this 

21 combination of references fails to set out even a prima facie case of obviousness. 

22 In order to justify the rejection based upon the proposed combination of the 142 patent 

23 and the Hines patent in view of the fact that neither reference discloses adding an ammonium 
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1 hydroxide solution to meat, the Answer makes the following statements regarding the application 

2 of ammonia gas as taught by Hines. 

3 Upon contacting the meat, the ammonia gas will react with water or moisture in 

4 and on the meat, regardless of the amount present, and thereby form, in situ, 

5 ammonium hydroxide on the meat surface. This is substantially equivalent to 

6 appellant's step of adding the ammonium hydroxide solution to the meat since, in 

7 both instances, ammonium hydroxide will react with the meat to produce a bright 

8 red color, (the Answer at p. 3, lines 11-15) 

9 In these statements, the Answer makes three separate propositions that are not supported in any 

10 way by the 142 patent or the Hines patent. The Answer first proposes that ammonia gas will 

1 1 react with water on or in the meat to form ammonium hydroxide on the meat surface. Then the 

1 2 Answer proposes that any such ammonium hydroxide formed with water in the meat is 

1 3 equivalent to ammonium hydroxide added to the meat. Finally, the Answer proposes that either 

14 the ammonium hydroxide assumed to have been formed in situ with water in the meat or an 

1 5 ammonium hydroxide solution added to the meat will react with the meat to produce a bright red 

1 6 color. Again, none of these propositions are supported by the 1 42 patent or the Hines patent. 

1 7 The Appellant submits that a determination on obviousness under 35 U.S.C. § 103(a) must be 

1 8 made based upon the teachings of the prior art as considered under the well known analysis set 

1 9 out in Graham v. John Deere (383 U.S. 1 , 1 48 U.S.P.Q. 459 (1 966)) and cannot be based on 

20 unsupported statements as to the functionality of elements and as to equivalency of elements. 

21 Because the rejection of the appealed claims under § 103(a) is based upon a combination 

22 of references that does not include every element set out in the claims, and because the rejection 

23 relies upon bare propositions as to functionality and equivalence of elements without any support 

24 in the prior art, the Appellant believes the rejections are clearly in error and should be reversed. 
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1 B. THE CITED PRIOR ART REFERENCES FAIL TO SHOW ANY TEACHING, 

2 SUGGESTION, OR MOTIVATION TO USE AMMONIA AS A WORKING GAS 

3 IN THE PROCESS DISCLOSED IN THE 142 PATENT. 

4 The Answer acknowledges that the 1 42 patent does not disclose ammonia gas as a viable 

5 working gas in the process described in that patent. However, the Answer asserts a motivation to 

6 use ammonia gas in the process shown in the 142 patent in view of the teachings of the two 

7 patents as to color improvement, and in view of the teachings as to contact time with the working 

8 gas in the 1 42 patent and ammonia contact in the Hines patent. 

9 ...Hines clearly provides motivation for use of ammonia gas in Roth since Roth 

10 desires to improve color retention in meat (col. 6, lines 1-1 1) with a working gas, 

1 1 and since Hines discloses that ammonia gas will provide just such a result. 

1 2 Additionally, the contact time period between the meat and ammonia gas in Hines 

13 and between the meat and working gas in Roth coincide, with preferred times 

14 overlapping at two minutes (Roth, col. 6, lines 12-18 and 31-33 and Hines, col. 1, 

15 lines 60-65 and claim (claim 1). (The Answer at p. 3, line 19 to p. 4, line 3). 

16 The Appellant notes the following two points regarding this statement as to the motivation to use 

17 ammonia gas in the treatment process disclosed in the 142 patent (referenced in the quoted 

18 passage as "Roth"). 

19 First, the fact that the 142 patent discloses that the gas pressurization technique provides 

20 improvement in color retention, and the fact that the Hines patent discloses that ammonia gas 

21 treatment improves the color in meat do not provide a motivation to use ammonia gas as the 

22 working gas in the 142 patent process. Specifically, since the 142 patent discloses that any gas 

23 increases color retention, there would be no need to use ammonia gas as taught in the Hines 

24 patent. 

25 Second, the Appellant respectfully submits that the above-quoted rationale for combining 

26 the 142 patent and the Hines patent ignores the admonition in Hines that exposure to ammonia 
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1 gas must be limited to avoid undesirable results, and ignores the differences between the 

2 treatment pressure of the working gas in the 142 patent and the application of ammonia gas 

3 atmosphere as disclosed in the Hines patent. In particular, the Hines patent discloses an 

4 ammonia gas exposure time of up to five or six minutes, although treatment times beyond about 

5 three minutes makes the meat leathery (Hines at coL 1, lines 63-66 and col. 2, line 1). The Hines 

6 patent refers to exposing meat to an "atmosphere" containing ammonia but does not disclose any 

7 particular pressure at which the ammonia gas is applied. In contrast* the specific example in the 

8 142 patent having a treatment time of two minutes uses pressurization with carbon dioxide gas at 

9 3500 psi for the two-minute operating period. (Col. 6, lines 16-20). There is no suggestion in the 

10 1 42 patent or the Hines patent that pressurization with ammonia gas would be appropriate at the 

1 1 elevated pressures taught by the 142 patent, that is, at the elevated pressures that the 142 patent 

12 teaches are required to reduce the gas pressure holding period. 

1 3 Because the 1 42 patent and Hines patent do not fairly provide any teaching, suggestion, 

14 or motivation to combine the references as proposed by the Final Office Action and Answer, the 

15 Appellant submits that the references are improperly combined under 35 U.S.C. § 103(a), and that 

16 the rejections should therefore be reversed for this reason as well. 
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1 n. CONCLUSION 

2 For all of these reasons, the Appellant submits that claims 1 7 through 21,23 through 26, 

3 and 28 through 32 are entitled to allowance and respectfully requests that the Board reverse the 

4 decision of the Examiner rejecting these claims. 
5 

6 Respectfully submitted, 

7 The Culbertson Group, P.C 

9 Date: §$ ^&£U By: (// l^^f 1 ^ 

1 0 J Russell D. Culbehson, Reg. No. 32,1 24 

1 1 Trevor Lind, Reg. No. 54,785 

12 1114 Lost Creek Boulevard, Suite 420 

1 3 Austin, Texas 78746 

14 512-327-8932 

1 5 ATTORNEYS FOR APPELLANT 
16 

17 
18 
19 

20 CERTIFICATE OF FACSIMILE 
21 

22 I hereby certify that this correspondence is being facsimile transmitted to the United States Patent and 

23 Trademark Office, (Facsimile No. 57 1 -273-830$) on August 8, 2006. 

25 Russell D. Culbertson, Reg. No. 32, 1 24 1 , /^^^ 
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